Trade Facilitation Best Practices in Use of  ADVANCE RULINGS
 UNITED STATES
	Best Practices in of Application of Advance Rulings by United States
I. General Overview:

1. How long has this measure been place?  

The U.S. customs service began offering advance rulings as Treasury Decisions and Customs Service Decisions in the late 1960s.  Over the last forty years, the program has evolved  to provide advance rulings that are published via a web-based search system, the Customs Rulings On-line Search System (“CROSS”).  U.S. Customs and Border Protection (“CBP”) now offers advance rulings for all matters for which CBP has enforcement authority.  Those topics include: tariff classification, valuation, country of origin, duty drawback, duty deferral, applicability of any quota or tariff quota, eligibility under preference programs, applicability of navigation and cabotage laws (i.e., dredging, towing, and passenger laws), and treatment of goods in transit.  Additionally, in order to meet the increasing demand for more advance rulings and quicker responses (and CBP technology allows us to meet these needs), CBP’s advance ruling program has evolved to now allow the New York office to accept and issue E-Rulings.  The requests are submitted, catalogued and tracked, and replied electronically.

Another evolution to the CBP advance rulings program is how decisions are shared with the public. Originally, the rulings were published in the agency’s bound volumes, and then in the agency’s weekly gazette.  During this time, an agency coding system allowed searches of paper documents by topic, and paper documents were available for reading in a public reading room until the development of the web accessible database.  In 2002, CBP developed the CROSS database accessible on the CBP website.  The CROSS database makes U.S. advance rulings accessible and easily searchable by anyone anywhere in the world.  It is accessed on a daily basis by CBP officers, other US government agencies, U.S. traders, global traders, and foreign customs services.    There are currently over 169,000 rulings on CROSS.  There is no cost to request an advance ruling, or to access CROSS, and CROSS is freely accessible to any person with internet access.

2. What are the benefits of applying this measure? (for both governments and traders)

The benefits of CBP’s advance rulings are numerous and extensive.  First, for CBP, it has consolidated our decision-making in one location.  Rather than decisions on classification and valuation being made by over 300 ports of entry during the compressed time of the entry of goods, any interested party can ask CBP to make a decision prior to importation.  The advance ruling decision makers are located together which brings great consistency, and managed outcomes.  This single location allows for cross-training of those employees issuing advance rulings, accessible research to paper files, and career development of employees.  As advance rulings in the U.S. are published on CROSS (see above), they are accessible and easily searchable by all CBP officers at all ports of entry, again allowing for great consistency and certainty in decision-making.   Finally, based on the expertise the agency has gained in the subject matters of advance rulings, the consistency in agency positions, transparency in the process, and well-developed reasoning,  U.S.  courts recognize that CBP decisions are entitled to a level of deference by the courts that have jurisdiction over customs matters.  
The benefits for traders are predictability, consistency, certainty, and efficiency.  CBP’s advance rulings bring predictability and consistency by allowing a trader to apply for an advance ruling and comfort that he will be given the treatment set forth in the advance ruling at every U.S. port of entry.  The trader finds certainty in the advance ruling because his  goods are entitled to the treatment set forth in the advance ruling until, if ever, the ruling is modified or revoked.  U.S. advance rulings do not expire.  Additionally, in the United States, if CBP intends to modify or revoke an advance ruling, the trader is given advance notice and the intention to take such an action is published.  The notice is published, and comments are accepted and addressed, before a final action modifying or revoking the advance ruling is taken.  The advance notice and transparency in the decision-making in the modification and revocation process gives further certainty to trader.  Furthermore, the effective date of the modification or revocation is delayed for sixty days from the time of final publication of the action so that parties have time to adjust their business processes to the change, and goods already en route, or “on the water” will be given the treatment they had expected under the original advance ruling.  Availability of advance rulings thus brings efficiency and cost effectiveness to traders by allowing them to make decisions early and make those decisions part of their manufacturing, importing, and business plans for all stages of business and contract planning. 
A further benefit to both CBP and traders is that advance rulings allow traders to take proactive measures to ensure their compliance with U.S. customs laws.  When CBP underwent modernization efforts in the early 1990s, it was determined, based on the increase in importing and work load for CBP, that the trading community had a shared responsibility in complying with customs laws and the importing process.  Thus, the burden of compliance is on the trader, but CBP has a responsibility to offer the tools necessary for traders to make informed decisions in their transactions, allowing them to comply with customs laws and regulations.  Advance rulings further this goal of shared responsibility and informed compliance on behalf of traders and CBP by giving traders the ability to seek an answer to their questions ahead of engaging in a transaction, and CBP a chance to make these decisions in a thoughtful way and in a managed environment.       
3. How does the use of this measure impact the revenue?

The measure is best seen as a revenue neutral measure.  The work and costs are in the initial set-up of the regime, but after those initial movements and training costs are borne, the measure is no longer costly.  If anything, after the initial set up, the results are greater, more consistent revenue collection.  Consistency will result in more revenue collection because there is no incentive for traders to “port shop” for the best treatment and classification, while at the same time it works to deter any temptation for corruption.  Furthermore, administrative costs are lowered because inconsistent decision making and treatment are diminished; constant adversarial positions and court challenges arising from inconsistent and hasty decisions have greater costs to agencies.  
Further, although the U.S. government has never established the precise cost associated with the issuance of seeking an advance ruling, the cost of issuing and the benefit of receiving an advance ruling could well be treated as a service for which the government could be compensated.  The U.S. government currently charges for searching and copying documents, for example, under the U.S. Freedom of Information Act, and offering operational services outside official ports of entry and official business operating hours.  Thus, a charge could be levied for providing this service, making the measure even more cost-effective.  

4. What are key provisions that should be included in laws or regulations?

· Who may request an advance ruling;

· What questions may be asked;

· The length of time the ruling is valid;

· What treatment the applicant and the ruling is entitled to from customs;
· The procedure to be followed to request such a ruling;

· Procedure for nonconforming requests;

· Situations in which no ruling will be issued;
· Procedures for modification and revocation of an issued ruling;

· The effect, and effective dates of a modification and revocation of an issued ruling;
· Right of appeal from an adverse decision of an advance ruling; and
· Publication and requests or treatment of confidential information.
5. What are the administrative and staffing requirements (how many people and what skills are needed)?

The U.S. administrative set-up for issuing rulings has had many evolutions, from divisions within other offices to a stand-alone office, and back again.  Staffing requirements will vary among different political administrations and are dependent upon the volume of advance ruling requests and any other duties for which that staff will also be responsible.  
In the 1960’s, the office was originally staffed by “Customs Specialists” with a secretarial staff and mimeograph paper.  Today, the office that issues CBP advance rulings is one office, with one division at an alternate location.  There is one division in New York staffed by National Commodity Import Specialists, which is under the direction of the Washington, DC office, which is staffed by attorneys.   The New York division provides decisions on tariff classification and country of origin.  It is staffed by approximately 50 National Commodity Import Specialists.  That office issued approximately, 5,200 of the advance rulings issued in 2007.  The Washington DC office directs CBP policy on advance rulings, acts as an appeal office from the New York office, and is the office of first impression for all topics other than tariff classification and country of origin.  It is made up of approximately 90 attorneys and they are responsible for tariff classification rulings, country of origin, valuation, drawback, duty-deferral, navigation and cabotage laws, and preference rulings.  The Washington, DC office issued approximately 200 of the 2007 advance rulings dealing with tariff classification, preference rulings, valuation, drawback, and country of origin.  In addition this office is also responsible for handling and issuing advance ruling appeals; certain protests from port decisions and actions; the writing and revision of customs and immigration regulations; and providing technical training and assistance.  Training and assistance is given to CBP port personnel, other U.S. government agencies, importer and trade associations, foreign customs services, and foreign trade associations.    
6. What type of training is provided to teach the use of this measure?  Who is trained (what level of government officials, private sector, etc.)?
Awareness needs to be raised at all levels of government and there needs to be outreach to traders.  Training is needed at a few levels in the government agency.  One level is the administrative level, which will be tasked with setting up the advance rulings regime, and the legal and procedural requirements for that regime.  A second level of training will be the people charged with writing the advance rulings.  Although previous port experience will provide a significant head start to those writing the advance rulings, they will likely need technical assistance in becoming experts in other subject matters in which they will issue advance rulings, and technical writing

7. What type of equipment, structures, software, etc. is needed?
Word processing.  Access to laboratories for analysis when necessary.  
8. and 9.  Lessons learned: what were the biggest problems/issues you have faced in applying this measure and how were they overcome?  What were the factors crucial to success/ best practices? (What can you recommend to other countries that might undertake implementation of this measure?)
· A strong commitment by the customs administration management team to an advance ruling regime.  Commitment to the ideal and purpose of issuing advance rulings, the purpose, the scope of the regime, and benefits of the advance ruling regime; and a commitment to reallocating and committing resources.

· It is imperative to have clear and robust legal authority, regulations, and procedures.  This ensures accessibility by the trade and confirms the legal status of the advance rulings, to bring certainty and clarity to both the government and traders.  
· Active engagement with all stakeholders and interested parties in creating the vision of this advance ruling regime, and the practical implementation and procedures.

· Creating public awareness and knowledge of the program.

· Training personnel to issue and manage the issuance of the advance rulings.

· A best practice is to co-locate the staff, and/or have clear and direct line of authority of all employees and offices involved in the advance ruling regime.  Clear understanding of roles, responsibilities, and authority is crucial to a successful program.

· Internal planning and training to develop expertise and ensure a consistently trained and capable staff of advance ruling writers and managers is important.     
10.  If possible please provide other useful information such as copies of laws, regulations,    standard operating procedures/instructions, etc.  (you can attach as an annex)

· CBP regulations on advance rulings (19 CFR Part 177); and
· Informed Compliance Publication on Advance rulings.


	


